
 
 

NOTICE OF MEETING 
 

MARKET REVIEW COMMITTEE 
 
 
 A meeting of the Market Review Committee will be held at the Automobile Insurers Bureau 
Conference Center at 101 Arch Street, 7th Floor, Boston, on  
 
 

THURSDAY, JANUARY 12, 2017 AT 10:30 A.M. 
 
 

MEMBERS OF THE COMMITTEE 
 

Mr. Charles I. Boynton, III – Chair 
Boynton Insurance Agency 

 
 Ms. Elizabeth Brodeur Safety Insurance Company 
 Mr. Harold E. Gerbis Quincy Mutual Group 
 Mr. Sumner D. Gilman Economy Insurance Agency, Inc. 
 Ms. Paula W. Gold Plymouth Rock Assurance Corporation 
 Mr. James S. Hyatt Arbella Insurance Group 
 Mr. Richard P. Jones Leslie S. Ray Insurance Agency, Inc. 
 Mr. John V. Kelly MAPFRE U.S.A. Corporation 
 Mr. Douglas R. Long Liberty Mutual Group 
 Mr. David J. McCormick McCormick and Sons Insurance Agency, Inc. 
 Ms. Marie-Armel Theodat All Towns Insurance Agency, Inc. 
  
  

AGENDA 
 
MR  
16.01 Records of Previous Meeting 
 
 The Records of the Market Review Committee meeting of June 22, 2016 should be read and 
approved. 
 
 
MR 
17.03 CAR Conflict of Interest Policy 
 
 The Chair will read a statement relative to CAR’s Conflict of Interest Policy. 
 
 



Notice of Meeting - 2 - January 12, 2017 
Market Review Committee 
 
MR 
17.04 Point Insurance Agency, Inc./Arbella Protection Insurance Company 
 
 Attached is a Request for Review submitted by Attorney Joshua A. Lewin representing the Point 
Insurance Agency, Inc.  The Agency is requesting relief from the actions of the Arbella Protection 
Insurance Company relative to the issuance and renewal of the agency’s commercial automobile book of 
business.  (Docket #MR17.04, Exhibit #1)  
  
 Also attached is a copy of CAR’s response to the initial receipt of the Request for Review and a 
Decision on Request for a Hearing issued by the Division of Insurance dated December 19, 2016.   
(Docket #MR17.04, Exhibits #2 and #3) 
 
Other Business 
 
 To transact any other business that may properly come before this Committee. 
 
 
Executive Session 
 

The Market Review Committee may convene in Executive Session in accordance with the 
provisions of G.L. c. 30A, § 21. 
 
 
 

 JOHN D. METCALFE 
 Director – Residual Market Services 

 
Attachments 
 
Boston, Massachusetts 
December 29, 2016 
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      CHARLES D. BAKER JAY ASH 
                 GOVERNOR  SECRETARY OF HOUSING AND 
  ECONOMIC DEVELOPMENT 

     
        KARYN E. POLITO JOHN C. CHAPMAN 
         LIEUTENANT GOVERNOR  UNDERSECRETARY 
 

  DANIEL R. JUDSON 
              COMMISSIONER OF INSURANCE 
      

        

 

 

Point Insurance Agency, Inc. 

v. 

Arbella Protection Insurance Company 

Docket No. C2016-03 

 

 

Decision on Request for a Hearing 

 

I.  Introduction 

 

On October 18, 2016, the Point Insurance Agency, Inc. (“Point”), a Massachusetts licensed 

business entity insurance producer, filed with the Commissioner of Insurance (“Commissioner”) 

a complaint against the Arbella Protection Insurance Co., Inc. (“Arbella Protection”).1  Arbella 

Protection is a motor vehicle insurer appointed by Commonwealth Automobile Reinsurers 

(“CAR”) as a Servicing Carrier for commercial insurance written through the residual market; 

Point is an insurance producer appointed by CAR as an Exclusive Representative Producer 

(“ERP”) and assigned to Arbella Protection.  Point alleges that Arbella Protection has engaged in 

unfair, unreasonable or improper practices in connection with the sale or renewal of commercial 

motor vehicle insurance policies covering vehicles registered to business enterprises.   Point filed 

its complaint pursuant to G.L. c. 175, §113H (E), ¶¶ 9 and 10 and c. 176D, §§5-7.  It asks the 

Commissioner, after a hearing, to issue permanent orders enjoining Arbella Protection from 

continuing the allegedly improper practices, and to pay restitution to Point as well as its 

attorney’s fees.   Point also moved for temporary injunctive relief and requested an emergency 

hearing on that motion.     

                                                 
1 The cover letter transmitting the complaint to the Commissioner indicated that a copy had been sent to Arbella 

Protection.   

 

 

COMMONWEALTH OF MASSACHUSETTS 
Office of Consumer Affairs and Business Regulation 

DIVISION OF INSURANCE  
1000 Washington Street • Suite 810 • Boston, MA  02118-6200 

(617) 521-7794 • FAX (617) 521-7475 
http://www.mass.gov/doi 
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 The complaint was assigned docket number C2016-03 and I was designated as Presiding 

Officer.  By letter dated October 25, 2016, I advised Point and Arbella Protection that I had 

determined that it was appropriate to hear argument on whether the Commissioner should hear 

Point’s complaint at this time and on Point’s requests for preliminary orders and financial relief.  

I ordered Point and Arbella Protection to submit memoranda of law on those issues by 

November 16 and scheduled a prehearing conference for November 29, 2016.   After hearing 

argument from counsel for each party, the matter was taken under advisement.   

For the reasons stated below, I conclude that this dispute should first be heard by 

Commonwealth Automobile Insurers (“CAR”) pursuant to the provisions of the CAR Rules of 

Operation 1-20.   

II. The Parties’ Arguments 

Point Insurance 

Point argues that the Commissioner has jurisdiction to hear this dispute under G.L. c. 175, 

§113H (E), ¶¶ 9 and 10 (“¶¶ 9 and 10”) and that the statue requires him to hold a hearing on 

complaints alleging unfair, unreasonable or improper practices.2  Point acknowledges that the 

Supreme Judicial Court, in Hanover Insurance Company v. Commissioner of Insurance, 443 

Mass. 47 (2004) ruled that the Commissioner has discretion to determine when a complaint  filed 

pursuant to ¶¶ 9 and 10 should be heard on its merits or considered in the first instance at CAR.  

It contends, however, that in that case the Commissioner declined to hear the complaint on the 

grounds that the issues it raised were more appropriately addressed at CAR, a forum that would 

permit a thorough exploration of the relevant policy issues.  

Point argues that its complaint in this case seeks relief from conduct by Arbella Protection  

that “runs afoul of existing and explicit rules” relating to applications for or renewal of insurance 

on private passenger-type motor vehicles that are owned and registered by business enterprises.   

It contends that such vehicles are eligible for commercial insurance based on ownership by a 

                                                 
2 Point asserts in its complaint that it is also filed pursuant to G.L. c. 176D, §§5-7, provisions that  authorize the 

Commissioner:  1) to examine and investigate every person engaged in the business of insurance in the 

Commonwealth to determine if the person is engaged in any unfair method of competition or in any unfair or 

deceptive act or practice; 2) to initiate hearings if he determines that a proceeding would be in the public interest; 

and 3) to grant relief including, but not limited to, cease and desist orders and fines if he finds that a person has 

engaged in an unfair or deceptive act or practice.  The cited statutes provide no private right of action for alleged 

violations of c. 176D, and do not support Point’s claim that it gives the Commissioner jurisdiction to hear its 

complaint.  At the prehearing conference Point did not pursue its argument for jurisdiction under c. 176D.         
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business and that the premium for that policy is primarily based on the location where the vehicle 

is garaged.  It objects to Arbella Protection’s use of renewal applications for its commercial 

policyholders, and its alleged requirement that Point verify information on applications for such 

coverage.   Point asserts that Arbella Protection is imposing application or renewal procedures on 

Point and its commercial customers that it does not apply to other ERPs or their customers and 

that those procedures directly conflict with CAR Rules.   

Point further asserts that the relief it seeks in its complaint may not be available at CAR.  It 

contends that CAR Rule 20 allows the Governing Committee to rule on whether a practice is 

“unfair, unreasonable or improper” but that the Commissioner after a hearing can issue orders 

that include requiring discontinuance of an activity or practice. With respect to its request for 

temporary orders, Point asks that the Commissioner, even if he concludes that the merits of the 

complaint should first be heard at CAR, issue a temporary order enjoining Arbella Protection 

from engaging in the allegedly improper practices before Point suffers irreparable harm.3  

Arbella Protection 

Arbella Protection argues that the Commissioner should dismiss Point’s complaint and deny 

the relief it seeks, contending that it is appropriate for the Commissioner to consider remanding 

this matter to CAR to be heard under the framework established under G.L. c. 175, §113H (E), 

¶6.4   It questions whether Point, a licensed producer, has standing to request a hearing under 

§113H (E), ¶9, pointing out that that paragraph permits an “insurer or group of insurers 

participating in the residual market plan” and “other person aggrieved” to complain to the 

Commissioner about allegedly unfair, unreasonable or improper practices by any insurer, agent 

or broker. It argues that throughout  §113H the legislature assigns specific meaning to the terms, 

insurer, agent or broker and person, and that, had it intended to allow agents or brokers to bring a 

complaint under ¶9, it would have used those terms, rather than “other person aggrieved.”  

Arbella asserts that its construction of §113H (E), ¶6 and §113H (E), ¶9, is consistent with CAR 

Rule 20 and the procedures available at CAR to review disputes between insurers and producers.  

 

                                                 
3 Point is concerned about losing business if Arbella Protection cancels current policyholders.    
4 G.L. c. 175, §113H (E), ¶6 provides that “[A]ny insurer and any other party affected may appeal to the 

Commissioner from any ruling or decision with reference to the operation of such plan.”  In the context of 

CAR Rule 20, it permits a party affected by a decision of the CAR Governing Committee to appeal that 

decision to the Commissioner.   
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Arbella Protection characterizes this dispute as arising out of its position as a CAR Servicing 

Carrier for Commercial Business and Point’s assignment to it as an ERP.   Because that 

relationship is governed by the CAR Rules, Arbella Protection argues that it is appropriate for 

Point’s complaint to be considered and decided in the first instance by CAR, whose decision may 

then be appealed to the Commissioner.  It notes that the CAR Rules are detailed and that CAR, 

as manager of the residual market, has particular expertise in their application.  

Arbella Protection further contends that, as a practical matter, it is reasonable for CAR to 

hear this matter.  It points out that that Point purchased a book of business from a producer that 

had been appointed to Arbella Protection but whose appointment was terminated for fraud.  

Arbella Protection asserts that Point is complaining about its efforts to determine whether those 

policies should be renewed, using tools, such as renewal applications, that are specifically 

allowed under the CAR Rules.  It contends that a business entity that registers a vehicle is not 

eligible for business insurance coverage unless that insured is actually engaged in a business 

enterprise, a matter that must be decided based on a factual record.  Arbella Protection argues 

that it is using ordinary methods that are specifically allowed under the CAR Rules to ensure that 

the risks it insures are properly covered in the commercial market and that drivers are eligible for 

insurance.        

Arbella Protection opposes Point’s request for relief and for preliminary orders.  To the 

extent that Point seeks equitable relief in the form of a preliminary injunction, as set out in Mass. 

R. Civ. P. Rule 65, Arbella Protection questions whether an administrative agency has 

jurisdiction to grant such relief.  It contends that neither the Massachusetts Administrative 

Procedure Act, M.G.L. c. 30A nor the Code of Massachusetts Regulations, or any provision in 

G.L. c. 175, appear to grant such authority.   Arbella Protection argues that it is appropriate for 

CAR to hear this matter first; subsequently the parties may exercise their appellate rights.                   

III.   Analysis 

The sole issue to be decided at this time is whether the Commissioner should conduct a full 

administrative hearing on Point’s complaint against Arbella Protection or dismiss or defer the 

matter to permit CAR to review and decide the matter under its dispute resolution procedures.  In 

Hanover Insurance Company v. Commissioner of Insurance, 443 Mass. 47 (2004), the Supreme 

Judicial Court ruled that §113H (E), ¶¶ 9 and 10 do not require or compel the Commissioner to 

adjudicate disputes submitted to him under those provisions.  It affirmed that the Commissioner 
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had discretion to dismiss the complaint, in that case because she concluded that it was 

appropriate to address the matters at issue at CAR, a forum that would permit a thorough 

exploration of the relevant policies.    

Point acknowledges that the Commissioner has discretion to decline to hear a complaint 

submitted under §113H (E), ¶¶ 9 and 10, but argues that the Commissioner should accept 

jurisdiction in this case.  It alleges that Arbella Protection is violating existing and explicit CAR 

Rules and that Point is not requesting any changes that affect CAR policies.   Arbella Protection 

responds that Point is objecting to procedures that are authorized in the CAR Rules and the CAR 

Commercial Automobile Insurance Manual (“CAIM”); it notes as well that Point has not 

considered the provisions of CAR Rules 1-20 but instead alleges noncompliance with the CAR 

Rules that apply only to private passenger motor vehicle insurance.  

This dispute arose after CAR, in July, 2016, assigned Point as an ERP to CAR Member 

Arbella Protection, thus enabling Point to place commercial motor vehicle insurance in the 

residual market.  Point, in June, 2016, had purchased all the assets of Rapo & Jepsen Insurance 

Services, Inc. (“RJIS”), including its book of residual market commercial business.  RJIS had 

also been assigned to Arbella Protection as an ERP for commercial business.  In 2016, Arbella 

Protection terminated RJIS as an ERP on the ground that it was improperly using its commercial 

appointment to write insurance on vehicles that were not being used for commercial purposes.  It 

asserted that RJIS employees were creating sham corporations and trusts for people who were 

not in business and writing commercial insurance on vehicles registered in the name of that 

business entity.  That termination was upheld by CAR.   

Point, despite the termination of RJIS for issues relating to its practices with respect to 

providing commercial coverage, and its subsequent request, by letter of July 29, 2016, for 

guidance on avoiding the problems associated with those practices, now argues that any vehicle 

owned by a business entity is eligible for commercial coverage without regard to any rating 

factor other than the location where the vehicle is garaged.  It seeks to prevent Arbella Protection 

from inquiring into any aspect of the business entity’s operations, particularly with respect to 

renewing insureds in the book of business Point purchased from RJIS.  Point’s argument that the 

issues it has raised in this dispute relate only to the relationship between it and Arbella Protection 

and does not involve policy matters applicable to all CAR Servicing Carriers and ERPs is not 

persuasive. 

CAR DOCKET #MR17.04
 EXHIBIT #3

 PAGE 6 OF 7



6 

 

Commercial insurance provided through the residual market is addressed in CAR Rules 1 

through 20 and its CAIM, and is subject to the general provisions of G.L. c.175, §113H.  Point 

disputes Arbella Protections’s implementation of specific provisions of those documents to 

verify the eligibility of Point customers for commercial insurance and questions the scope of 

information that Arbella Protection seeks in order to determine their eligibility.  The issues that 

Point raises apply equally to all Servicing Carriers and ERPs.  Point, for example, objects to 

Arbella Protection’s position that a private passenger type motor vehicle registered by a business 

entity is eligible for commercial insurance only if the business entity is actually engaged in a 

business enterprise.  Similarly, although CAIM Rule 4 explicitly permits a Servicing Carrier to 

include renewal applications or questionnaires with a renewal policy, Point challenges Arbella 

Protection’s use of such form.  If Point objects specifically to the content of such applications or 

questionnaires, it is reasonable for CAR to determine what limitations, if any, might apply to 

them.5 

IV. Conclusion 

After review of the parties’ arguments, I conclude that, because decisions on issues raised in 

this matter will affect all Servicing Carriers, ERPs, and applicants for commercial insurance 

coverage on private passenger type motor vehicles in the residual market, that they should first 

be addressed at CAR.  Point’s complaint is hereby dismissed.6    

 

Dated:   December 19, 2016    

 

       ______________________________ 

       Jean F. Farrington 

       Presiding Officer  

 

   

 

                                                 
5 I note, as well, that Point’s issues arise in large measure from Arbella Protection’s response to activities of the 

previous owner of what is now Point with respect to this particular book of business.  CAR considered those 

activities in connection with termination of that producer’s ERP appointment.  In the interest of ensuring a 

consistent regulatory approach to those activities, CAR is the appropriate forum.      
6 On December 19, 2016, Point provided me with a copy of a Request for Review/Relief, dated December 13, 2016, 

that it had filed at CAR.  Point stated its willingness to stay this proceeding pending a decision by CAR and any 

appeal to the Commissioner.  The CAR Rules provide an integrated forum for hearing facts and appealing 

conclusions drawn from those facts to the Commissioner.  Once that process is completed, there would be no 

apparent basis for reopening this proceeding.    
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